IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON

JAMES G MARTI N,

Petiti oner
V. NO  1:95CV12-D-D

EDWARD HARGETT, ET AL,

Respondent s

OP1 NI ON

Petitioner, an inmate at the M ssissippi State Penitentiary,
files this pro se petition for wit of habeas corpus pursuant to 28
U S C 82254. He does not specify what relief he is seeking.

Petitioner is charged with breaking and entering and three
counts of aggravated assault. After pleading not guilty he was
convicted on October 6, 1993.1 He was sentenced to 22 years
confinement. Petitioner's attorney then apparently filed a "Mtion

for Judgment Notw thstanding the Verdict or in the Alternative a

New Trial." On Septenber 19, 1994, petitioner filed a pro se
"Mbtion for a New Trial." He states that neither notion has been

rul ed upon.

1 It is unclear as to whether he was convicted of sone or
all of the charges.



Petitioner lists two grounds for relief; denial of appeal and
i neffective assistance of counsel.

He contends that he was deni ed appeal because his attorney,
instead of filing notice of appeal, filed a Mtion for a New
Trial / Judgnent Notw t hstanding the Verdict. Petitioner filed a
conplaint with the M ssissippi State Bar concerning the attorney's
alleged failure to provide himwi th copies of the trial transcript
and appeal briefs. In her response, the attorney stated that she
had not done so because a final order denying her notion has not
been entered. Until it has been, the court reporter will not
transcri be her notes and a transcript is therefore not avail abl e.
Additionally, she states that she has not been retained to appeal
t he case.

Petitioner contends that his counsel was ineffective in that
she abandoned hi s sel f-defense claim that she took excessive del ay
before taking any action in his behalf, and she was unabl e to have
the notion for a newtrial heard.

After carefully considering the contents of the pro se
conplaint and giving it the Iiberal construction required by Hai nes
v. Kerner, 404 U.S. 519 (1972), this court has cone to the
fol |l ow ng concl usi on.

It is well settled that a state prisoner seeki ng habeas cor pus

relief in federal court is first required to exhaust his avail able



state renedies. 28 U.S.C. 82254(b) and (c)? see also Rose V.

Lundy, 455 U. S. 509 (1982). More specifically, a petitioner nust
present his clains to the state courts in such a fashion as to
afford those courts a fair opportunity to rule on the nerits.

Picard v. Conner, 404 U S. 270 (1971); D spensa v. Lynaugh, 847

F.2d 211, 217 (5th Cr. 1988). A habeas corpus petitioner nust
provide the state's highest court with a fair opportunity to pass
upon the issues raised in the petition for federal habeas corpus

relief. Dupuy v. Butler, 837 F.2d 699, 702 (5th Cr. 1988) (citing

Carter v. Estelle, 677 F.2d 427, 443-44 (5th Gr. 1982)).

Petitioner's case is still inthe Circuit Court of Alcorn County,
wi th pending notions filed by both his attorney and pro se. Should

these notions fail, he may petition the State Suprene Court to

2 28 U.S.C. 82254(b) and (c) provide:

(b) An application for a wit of habeas corpus in
behal f of a person in custody pursuant to the
judgnent of a State court shall not be granted
unl ess it appears that the applicant has exhausted
the renedies available in the courts of the State,
or that there is either an absence of avail abl e
State corrective process or the existence of
ci rcunst ances rendering such process ineffective
to protect the rights of the prisoner.

(c) An applicant shall not be deened to have exhausted
the renmedies available in the courts of the State
wi thin the neaning of this section, if he has the
right under the law of the State to raise, by any
avai | abl e procedure, the question presented.



appeal his conviction out of tinme. 899-35-1 Mss. Code Ann. (1993
Supp.) He may also have an available state renedy under the
M ssi ssi ppi Uni form Post Conviction Collateral Relief Act, 899-39-
1, et seq., Mss. Code Ann. (1993 Supp.).

After exhausting his available state renedi es, petitioner wl|
then be entitled to proceed in the federal district court.

A final judgnent in accordance with this opinion wll be
ent er ed.

TH S the day of , 1995,

UNI TED STATES DI STRI CT JUDGE



